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WORKING WITH CHILDREN (CRIMINAL RECORD CHECKING) AMENDMENT BILL 2009 

Second Reading 

Resumed from 5 May. 

MS L.L. BAKER (Maylands) [3.41 pm]: I rise to discuss the Working with Children (Criminal Record 
Checking) Amendment Bill 2009. This is an extremely important bill, and we consider the proposed 
amendments to it to be extremely important, too. I would like to run through the proposed amendments so that 
we are quite clear about some of the issues. We support the amendments and the passage of this bill, but some 
issues deserve mention along the way. 

In talking to the proposed amendments to this bill, I will start by referring to the changes that the bill proposes in 
relation to specific offences. The Working with Children (Criminal Record Checking) Act lists offences that are 
known as class 1 offences that result in automatic bans from child-related work if the offence is committed by an 
adult. The list of class 1 offences will be increased by adding further offences that will result in automatic bans 
from working with children if they are committed by an adult. They include, for example, an owner–occupier of 
premises allowing a child to be on the premises for unlawful carnal knowledge if that child is 13 years of age and 
under. These additional offences are serious offences of a sexual assault against young children. 

Class 2 offences result in a person being banned from child-related work unless there are exceptional 
circumstances. Non-schedule offences will be subject to the same test if a person’s actions were of a sexual or 
indecent nature. One concern we have about this bill is the definition of “indecent”. The Joint Standing 
Committee on the Commissioner for Children and Young People raised similar concerns about ensuring that the 
term “indecent” is given a context that is relevant to this bill. In its ordinary context, indecent is interpreted as 
meaning anything that is unbecoming or offensive to ordinary standards of propriety prevailing at the relevant 
time. The provision is intended to apply when sexual behaviour is not an element of the offence, but when it is 
clear from the facts of the offence that the person has performed an indecent act that causes a concern. As an 
example, it is intended that this provision will apply in the case of wilful exposure offences when the offenders 
commit the offence by exposing their genitals in a sexual way—that is, by flashing—as opposed to the case in 
which perhaps offenders might have had too much to drink and are intoxicated and commit an offence by 
exposing themselves whilst urinating in a public place. They are different issues. This is a difficult issue to 
resolve, but it is important that “indecent” is defined correctly, clearly and transparently as much as possible in 
this legislation.  

I will turn again to the amendments to the offences. When a person has a criminal record and claims that his case 
is exceptional because he is at low risk of reoffending, a consideration of the harm to a child if the person 
reoffends must be balanced against any assessment that a person may be at a low risk of reoffending. These are 
very delicate and very difficult calls, and from the experience I have had in creating child-safe environments and 
creating child-safe workplaces, I know that the balance must be right.  

I would now like to talk about the issue of working with children checks and I reaffirm that this is an incredibly 
important piece of legislation. I also underline the fact that evidence from around the world has shown that in 
screening people for criminal offences or spent convictions or charges, if the screener is lucky, he will detect 
about three out of 10 people who have actually committed crimes against children. To try to make that a bit 
clearer, I refer to the Bichard Inquiry, which was convened in the United Kingdom after the dreadful incident 
about 10 years ago whereby a school gardener had taken two children from the school and raped and killed them. 
When the records were checked in hindsight, it became apparent that sexual and violent offences against children 
had been recorded against this person in other parts of Britain, but because the authorities were not allowed to 
share records or information, the information about what had happened and the charges laid against this offender 
were not known when he arrived in the area where he committed the crime for which he was caught and 
convicted. 

My point is that unless good information sharing is in place—one of the amendments in the bill will enhance 
this, of which we are very supportive—offences that have happened in other parts of the country will not be able 
to be matched up. From memory, billions of pounds were spent across the UK on an information technology 
system to try to link police and local authority records and other relevant records, such as school records and the 
like but, even so, at the end of this incredibly resource-intensive process the screening process could ensure the 
identification of only three out of 10 offenders. This is an incredibly complicated situation. Very few people who 
offend against children in this fashion are actually caught, charged and convicted.  

I wish to put on the record a paragraph from some research. I am reading from an Australian government 
publication by the Australian Institute of Family Studies and the National Child Protection Clearing House. The 
article is called “Child maltreatment in organisations: Risk factors and strategies for prevention”. 
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The article states in part, under the heading “Screening” — 

However, screening is not without its limitations. Such practices rely on previous offences or a 
categorical knowledge of perpetrator characteristics. Many child sex abusers are astute at knowing how 
to circumvent systems designed to prevent them from achieving their goals, and may also have 
assistance from other offenders at overcoming such barriers …. Research has also indicated that, when 
charged, the majority of perpetrators detected do not have prior convictions for any form of child 
maltreatment, and thus would not have been detected by screening processes.  

The point I am making is that screening alone will not ensure child safety. It is only one of a number of things 
that need to be done within organisations to make them child friendly. This is about managing situational risks 
and creating an environment that is child friendly, rather than focusing on the individual child and equipping the 
child with the skills to ensure their own safety. In order to make a workplace child safe, we need to do more than 
just screen the people who go into that workplace. For the reasons that I have just pointed out, most of the people 
who commit child sex offences have never been charged or convicted of a crime. Therefore, we need to put in 
place policies and procedures that will create a good organisational culture.  

I have some concerns about the adequacy of the resources that will need to be provided to ensure the successful 
operation of this legislation. Resources will need to be put into educating sporting groups, volunteer associations, 
childcare facilities, schools and other places at which people come into contact with children. However, 
resources will also need to be put into the private sector, and into not only large businesses, but also small 
businesses and micro enterprises. Those businesses will need to be given education packages about the 
importance of screening and the importance of making sure that they have the right culture in place to prevent, or 
at least guard against, offences being committed against children. I am not clear about where those resources are 
going to come from. I therefore urge the government, in making these amendments, to ensure that sufficient 
educational resources are provided and rolled out across private businesses and workplaces in this state. We need 
to remember also that staff turnover is often a lot higher in small businesses than it is in some of the other places 
that I have mentioned. Therefore, even though a worker in a workplace may have been trained, if there is a staff 
turnover of five per cent, or maybe even 80 per cent, over a two-year period, it will be very difficult to make sure 
that the people in that workplace are skilled in screening and are well educated and can create a workplace in 
which there is a limited risk that offences will be committed against children.  

I come back now to some of the amendments that are proposed in this legislation. Under these amendments, 
government agencies will be allowed to share information. That is a very good provision. It will also be 
important to ensure that the flow of information is regular and is constantly updated so that it is current. These 
amendments will enable the working with children screening unit to take action more quickly if it hears from the 
police that an inappropriate person is working in a child-related environment. There is, of course, a critical 
balancing act in all this, because if a person has been refused a working with children card or clearance, that may 
have an impact on that person’s career for a very long time, if not forever. At all times, the paramount 
consideration must be the safety of the child. Therefore, I would never argue that the balance should be against 
the safety of the child. However, it is critical that—as is the case in the United Kingdom—information is freely 
available and able to be shared.  

Amendments will also be made to the provisions that deal with the cancellation of a working with children card. 
There were some problems in the first couple of years of the operation of this legislation when people who had 
applied for a card decided to withdraw their application, for whatever reason, or a card had been issued to a 
person and the person was subsequently charged or convicted of an offence that would impact on that person’s 
ability to work with children. I understand that under the current legislation, such a person must notify his or her 
employer of a change to the criminal record. Under these amendments, the person will be able to contact the 
working with children unit directly. That will certainly help expedite the process.  

Under these amendments, the working with children unit will be able to cancel a person’s card if the person had 
applied for a card in the mistaken belief that he or she would be working in a child-related environment. I can 
certainly sympathise with that. I actually have a working with children card. I was a bit surprised when I was 
asked to apply for the card. Members of this house would know that I am involved with horses, because I judge 
dressage. Dressage judges tend to sit in cars and have absolutely no contact with anything human or equine. I do 
not even pat a horse when I am judging, let alone do I ever touch a child when I am judging. However, the 
Equestrian Federation has, I think quite rightly, issued notices to all officials that they must now have a working 
with children card. So I took myself off to do that check—a bit bemused—and I am now the proud holder of a 
working with children card. I now keep looking for children—there are not many in dressage at the moment—so 
that I can show them my card proudly!  
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I understand that the amendments deal also with the situation of students who are involved in a vocational or 
technical and further education course such as childcare or hairdressing. A key component of many of these 
courses is that students go into the workplace and spend time with an employer. That often means that those 
students will come into contact with children. Hairdressers who are involved in their practicum will often be 
required to cut the hair of children and will be interacting with children. There are no provisions in the current 
legislation to allow students to be given a clearance to work with children. Under these amendments, students 
who are on practical placement with an employer will be provided with a streamlined process to get their 
clearance. This is an excellent move forward in this bill.  

The amendments in this bill also provide that people who have adopted a child or are seeking to adopt a child 
will not need to apply for a working with children check. Those of us in this house who are familiar with the 
adoption process would understand that it can be very exhausting. People who want to adopt a child have to go 
through a lot of checks and balances. This will make the whole process much easier for pre-adoptive parents.  

The presentation of information about working with children checks will be in a table format which will be much 
clearer and it will be easier to understand the various categories. That will benefit the people who are trying to 
administer the working with children checks. It will also be used to inform the public and be put into workplaces 
so that people can see the various categories of checks and what they are all about.  

This bill also amends the Spent Convictions Act 1988. It is very difficult to determine when spent convictions 
should or should not be highlighted. The amendments will allow other states and territories that —perform 
similar checks on people working with children to receive information about spent convictions. Although I 
understand that this is a very difficult balancing act, I go back to the fact that child safety should be paramount in 
these situations. I also remind members that when we look at the history of most people who are eventually 
convicted of crimes against children, even though they have not been charged in the past, quite often we see that 
charges have been laid but have not ever been proven against them. It is the same as saying that once a 
conviction is spent, it should not impact on one’s future life in any way, shape or form. As members know, I do 
not have children but I have nephews. 

Mr R.H. Cook: And horses. 

Ms L.L. BAKER: Yes, I have horses. If I was leaving my nephew with somebody, I would really like to know 
whether that person had a spent conviction that would impact on the way I could trust that person to work with 
my nephew.  

I wish to make a couple of final points, firstly about the allocation of resources to the working with children unit 
and possibly also to the police. It is absolutely imperative that additional resources for the working with children 
checks be provided in today’s budget. Secondly, I hope that the police will be given adequate resources to 
implement the procedures that they will need to put in place to make these amendments work. Both of these 
points are really important. I seek assurances from the government that it has put the additional resources into 
both those places to ensure that we have workable arrangements when a broader range of notifications and 
procedures are involved.  

The final point that I refer to is that the Joint Standing Committee on the Commissioner for Children and Young 
People referred to schedules within the Commissioner for Children and Young People Act and also within the 
Working with Children (Criminal Record Checking) Act about transferring power to the Commissioner for 
Children and Young People. The commissioner has expressed some concern about the transfer of that power. I 
share the commissioner’s concern. I am not worried about her ability to do this work but I am worried that this 
will change the culture of that organisation. It would need to be progressed very carefully. The potential for the 
commissioner’s other functions to be adversely affected should be carefully investigated before any powers 
under this act are moved across. Finally, the commissioner needs to ensure that a stringent review process around 
this is in place. This area of law is hugely topical. I cannot see that it will not get more complex and more topical 
in the coming years. Our society is lifting the lid on what is a nasty, messy, dark place. Once we have lifted that 
lid completely and the public is a lot more aware of the risks that children face and where the dangers might 
possibly lie, the workload will only increase in this area. I urge the government to ensure that a regular and 
stringent review process is in place around this act when it is amended. I commend the amendments and hope 
that we see some improvements in what was a very good piece of legislation when the Labor government 
introduced it. I look forward to seeing it improved by these amendments.  

MS A.R. MITCHELL (Kingsley) [4.06 pm]: I rise to speak on the amendments to the Working with Children 
(Criminal Record Checking) Amendment Bill 2009. The 2004 act was a positive piece of legislation. It had the 
intent of supporting our children and our young people. It is a great pity that we need this legislation and that our 
society is going this way. I recognise that we do need it and would like to speak to the amendments and the 
potential loopholes that have been identified. 
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I go back to 2004 because I believe at that point everyone wondered what it was and how we would ever manage 
it. People did not believe that they needed to — 

Ms J.M. Freeman: It came into operation in 2006.  

Ms A.R. MITCHELL: I thank the member. The legislation was enacted in 2004.  

Ms J.M. Freeman: By 1 January we all had to have one.  

Ms A.R. MITCHELL: It went through a process. I wish to go back to that. Some people were affronted that 
they would need to have this working with children check. I would like to commend the agencies involved 
because it was a great process that needed to occur. In the industry that I was in, a lot of people assumed that we 
would lose all our volunteers and all the people who had done so much valuable work, but that has not appeared 
to be the case. There was a lot of confusion over whether people had police checks or working with children 
checks. A range of activity was going on and, as I said, a lot of people were affronted that they may have had to 
have these checks. The change from 2004 to its implementation in 2006 and now the review of this legislation in 
2010 has been amazing. It is something that I believe our community has benefited from. These amendments 
will only increase and improve the systems that we have in place. In 2010 professional people and voluntary 
people do not tend to even think about it. They know that it has to happen. The other thing that has been very 
positive is that organisations have developed systems so that these things will occur as part of the process. As a 
result of that, the support to those personnel in those organisations is much stronger and much more informative. 
Our community is better off and our children are certainly safer.  

As many members know, I come from a sport and recreation background. This sector, which was mainly made 
up of volunteers, as well as some professionals, really struggled with this working with children check initially. 
Some were horrified. A lot of people in the sport and recreation industry struggled with it. It is a very high 
profile industry and if ever there were going to be any problems with sportspeople, it would certainly make the 
news. We do not tend to pick it up through the other industries, but we certainly do through the sport and 
recreation industry. I recognise the former Minister for Sport and Recreation and his work. 

What has come about, and it was certainly the case when I was there, is that as a follow-on from this, many of 
the organisations produced member protection policies. They were produced by national organisations, and went 
down through to state organisations and to clubs. A system was put in place so that people could bring matters 
forward and also be understood. Over those six years the industry has not lost all its volunteers; they did not 
disappear but felt better protected. Respect for the working with children check is strong. 

I must refer to some of those clubs, because many of those clubs had to deal with some quite delicate issues that 
arose as a result of some of the matters that came forward. For many people it was quite difficult. I will not 
mention any names, but when there are life members — 

The ACTING SPEAKER (Mrs L.M. Harvey): Just one moment, member for Kingsley. Members on my left, 
you are making it difficult for me to hear the member. Could you please take your conversation outside. 

Ms J.M. Freeman: We are talking about the bill. 

Ms L.L. Baker: We do apologise. 

The ACTING SPEAKER: Thank you for your input, member for Nollamara, but I have given the call to the 
member for Kingsley, and I would appreciate your conversation being taken outside. 

Ms A.R. MITCHELL: As I was saying, many sports and many clubs had some difficult matters to deal with 
when high-profile members within a sport or organisation had had accolades laid upon them and then suddenly 
one of the issues came forward, and those things had to be dealt with. I must say that it was not easy, and it is 
still not easy. However, the systems that are now in place through the organisations, national bodies, state bodies 
and down to the clubs and the member protection policies, along with the working with children checks and the 
police checks, mean that there is a much clearer way of dealing with those matters.  

In my industry, even in a professional capacity, and in the agency that I was in—much like the member for 
Maylands—there was a process by which suddenly a lot of people came through this system. I must congratulate 
the Department of Sport and Recreation on having a program that brought people through, with front-line people 
first, then the second phase and then the third phase, so that we made sure that people who had even a vague 
association with children through that organisation were covered and protected. It was a difficult process. I 
acknowledge the people who did that. 

I refer to the amendments that involve the Spent Convictions Act. Once again, my agency applied for exemption 
from the Spent Convictions Act, because we believed that it was absolutely essential to know the full 
background of personnel who were going to work, through our department, within an industry. It took a while to 
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get that. I was frustrated during that time when we could not get it. I now believe that this amendment will make 
it a lot easier for organisations to have that information, and I believe that it is absolutely appropriate that it be 
available. The member for Alfred Cove last night was concerned about some things. Organisations will make 
decisions, but they need to know the full facts before they can make any decision, so I certainly commend these 
amendments. I believe they are important.  

I would also like to acknowledge the Liberal–National government, because the budget today contains 
$43.5 million in 2010–11 for support and protection services for children and young people. I commend the 
Premier for this initiative, because I believe that it can only add to and support a valuable resource of our 
community, which is our children and young people. 

I speak also as chair of the Joint Standing Committee on the Commissioner for Children and Young People. I 
have obviously previously reported to this chamber on the role of the Commissioner for Children and Young 
People, particularly with regard to the schedule in the act that indicates that she should be responsible for the 
working with children check. Although it is not actually stated in the amendments, the committee is pleased that 
our understanding is that at this time it will remain with the Minister for Child Protection, because we are very 
confident that the minister is doing a very good job and that her department is also. We are comfortable with that 
and we support it. Therefore, I commend the amendments to the house and thank the minister for the work that 
she is doing in this area. 

MR J.C. KOBELKE (Balcatta) [4.14 pm]: I rise to give my support to the Working with Children (Criminal 
Record Checking) Amendment Bill 2009 and to add something to the very good comments already made by the 
member for Maylands and the member for Kingsley. Clearly, the issue that we are dealing with here is just part 
of a bigger issue of how we try to protect children from people who would abuse them. It is a very dark and 
sorry situation when we find that children are abused and victimised and that there are some people who would 
prey on them. Although it is a very small percentage of the population, the damage done to those children is so 
horrific and so affects the rest of their lives that the government has taken action to try to provide what 
protection it can. Of course, this was a significant initiative by the last Labor government. As the member for 
Kingsley has pointed out, the actual act was passed in 2004 but it did not come into force until 1 January 2006 
because of the complexities involved in implementing it across the community. I acknowledge that the member 
for Kingsley, who was then working in the Department of Sport and Recreation, was very much aware of the 
problems and of the implementation in one very big sector, which was the area of sport and recreation. 

We are dealing with criminal record checking of people who are in some way running a business, who are 
employed to deal with children or who are volunteers in a structured organisation that deals with children. It is 
only one part of the bigger picture of how we try to provide protection to our children. As the Minister for Police 
noted today, it is very pleasing that the unit set up under the last government in respect of cyber-predators is seen 
to have some real success. That is a quite different area of the problem from the one we are dealing with here, 
but the people who seek to victimise children and who are the perpetrators of these horrendous acts tend to cross 
over a range of areas. The legislation here is really trying to protect children within those areas in which there is 
a service to children, whether it is paid or voluntary. The member for Kingsley has quite rightly pointed out that 
it is not always as easy as it looks. 

Although it is good legislation and we believe it is effective, it is fairly burdensome on a lot of people, 
particularly on voluntary organisations such as sporting clubs. People are now subject to a higher level of 
compliance and must put in place administrative regulations to make sure that their club is complying. It is quite 
a burden on them. The figures in the parliamentary secretary’s second reading speech indicate that 290 000 
applications had been received between January 2006 and the end of March 2010, and 280 000 of those had 
resulted in assessment notices. Out of all those, 150 were negative notices, whereby people could not be granted 
a working with children card. Those 150 notices out of 280 000 mean that the number of people who need to be 
kept away from areas where children are engaging in activities is 0.005 per cent, which is a very small 
percentage. That does not in any way take away from the seriousness of situations in which children are abused. 
We need to do these checks, but we also need to recognise that a very small number of people are affected—
perhaps it is a bit more than that because some people might be warned off by the fact that they know they would 
not get a clearance in the first place and so they never apply. The issuing of only 150 negative notices in that 
time is not necessarily a full reflection of the total number of people out there who we might fear could cause 
some harm to children. In comparison with the overall numbers, it is an incredibly small number.  

That leads us to a key component of this bill, which is that of trying to make the system work better so people 
are not caught up in a lot of regulation that imposes burdens on them when there is not much fear that they will 
be the cause of a problem. As the parliamentary secretary made clear in the second reading speech, if there is a 
risk and that risk is generally unacceptable, we need to put a huge amount of effort into this area to make sure 
that when children are involved in a play activity, such as childcare or holiday programs that parents put their 
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children into, or in schools or in a voluntary sporting organisation, we offer the best level of protection that we 
possibly can. To the extent that this bill is seeking to make the system work better, that is certainly very good.  

I will touch on some other matters. I do not want to speak for very long, given the hour of the day. The bill 
proposes amendments that will strengthen the actions that can be taken to stop people with new, relevant 
offences from working with children. That extension to people against whom the police have perhaps laid 
charges but who have not been convicted of the offence has been picked up better through this legislation. Some 
people feel that that is actually judging people as being guilty before they have gone through the proper 
processes of the law. That is where this bill is coming down on the side of saying that the protection of children 
is of greater significance than the potential harm that could be done to an individual who has a charge against 
him but who has not yet had his time in court. Of course, the person may be proved not guilty of the offence, but 
he will still have the stigma of that charge. The legislation takes that into account. These are some of the hard 
calls we have made with this and other pieces of legislation.  

In order to give protection, we are taking away the rights of some people. I accept that that is what we are doing 
here. We need to recognise that there are winners and losers. We certainly want the protection of children to be a 
real winner, but there is also an impact on some people who will perhaps be undeservedly caught up. There was 
a recent article in the newspaper about a young boy who had charges laid against him for rape. The person who 
made the accusation later withdrew it, but the boy had already spent months of his life in jail as a young 
teenager. He will still have that charge on his record and this legislation will impact on him. The potential for 
him to work with children will be severely limited. Exceptional circumstances are allowed for, but it will be very 
hard for him to get through. I will not go through the details of that case because I do not know them, but it will 
be very difficult for people like him, because they will bear the brunt of this legislation. It is a problem.  

I will relate a little anecdote. A couple of months ago I was visiting a women’s group in my electorate. I came 
out of that meeting, which was held near a primary school, and noted a car parked on the wrong side of the road. 
I looked closely and saw that there was a gentleman with the car who was leaning over the fence of the school 
and taking pictures of children in the school grounds. That might have been quite innocent, but in this day and 
age we are very alert to that sort of thing. I immediately went to see the principal of the school and notified the 
police, who put out an alert with the registration number of the vehicle, which I had taken down. Was it a 
grandfather who just wanted to take a picture of his grandson or granddaughter in the playground, or was it 
something more sinister? We do not know, but we are now much more alert about making sure that we protect 
our children. This bill is one important instrument to try to do that.  

I will comment about some specific issues raised by the bill, but I will not go through all the matters contained 
within the legislation. The second reading speech claims that the application process for the checking scheme 
will be as user-friendly as possible. I hope that some specific provisions in the bill will help lead to that, so that it 
is not such a huge burden. It is only a very small percentage of the population who we need to make sure do not 
have the right to work with or have access to children. A related issue is that of student placements in child-
related work. Provisions in the bill will make it easier for universities and training institutions to organise student 
placements for young people to work with children; they will be able to deal with that process more effectively. 
That is good to see.  

Section 11 of the act currently provides that an applicant can withdraw an application for an assessment notice at 
any time before the notice is issued. This can mean that someone who should receive a negative notice will 
withdraw the application, after finding out how the system actually works, and will escape the system. The bill 
will amend the legislation so that an assessment can proceed and a negative notice be issued even though the 
person has sought to withdraw the application. That is actually a good thing. Clause 7 amends section 12 of the 
act. The table contained in clause 7 tries to make it a bit easier for people to understand the assessment process. 
In trying to do that, what it actually makes clear is just how complex the system is. Making it simpler is 
something that we certainly need to support.  

There is also the issue of exceptional circumstances. The public finds some appeal decisions of courts very hard 
to understand. For instance, how can the court allow a person with a particular conviction to be granted a 
working with children card? Of course, we are not privy to all the matters that go before a court, but I think what 
the government is seeking to do here is to make sure that that is cleared up. It has taken the view that perhaps we 
do need to enforce these matters or to have a much clearer basis for decision making if people are to be 
excluded. As I understand it, the court, in having to deal with exceptional circumstances, had to look at whether 
it was an unacceptable risk rather than just a likely risk. The government is seeking to move back closer to where 
there is a likely risk of someone who has some sort of record being the perpetrator of a crime against a young 
child in the future. That is being done under proposed new section 12(8)(e), which states — 

the effect of future conduct by the applicant in relation to a child if that future conduct were the same or 
similar to conduct the subject of — 
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(i) any offence committed by the applicant; or 

(ii) any charge against the applicant; 

The minister and the government clearly have received legal advice on this matter. This provision will address 
the matter in an effective way. I make no further judgement on it; I accept that it is something that should be 
addressed by way of that amendment.  

Another issue is the need to improve communications so that the screening unit can act more promptly when 
there is a notification from the police. In many areas, there is a huge problem in making sure that information is 
available in a timely way to the appropriate people who make the assessments. While we enjoy the advantage of 
having quite incredible computer systems, the police, courts and child protection officers are not always linked 
up as well as we would like them to be. Provisions in the bill seek to improve the ability to exchange 
information. When we develop legislation we are conscious of trying to protect private information. Therefore, 
there are generally restrictions on information of a personal or private nature that can be exchanged by 
government agencies. We then come back and say that it was a good thing to try to protect people but that there 
are restrictions on the system working effectively. Improvements in the bill allow for the better exchange of 
information. Part of that exchange of information is under clause 21. I do not know whether the parliamentary 
secretary will be able to help us, but I want to raise the issue of the exchange of information from the CEO to the 
Western Australian College of Teaching. One of the complaints I received is that teachers seeking to get 
registration with the WA College of Teaching have to go through the same process twice to get a working with 
children clearance. I am not sure whether this provision will be sufficient to allow administrative changes so that 
teachers do not have to apply twice. It is good that, under this amendment, this information will be conveyed 
more effectively and fully to a range of institutions. I think this will be established by regulation, so it can be 
changed from time to time. One thing that is clearly indicated in the explanatory memorandum is that the 
exchange will take place with the Western Australian College of Teaching. The question I have for the 
parliamentary secretary is: will this get around the issue of teachers having to make two separate applications?  

I will not go through the range of other administrative issues, but clearly this bill seeks to make sure that 
information can be shared in a range of ways so that agencies can take action more effectively. Hopefully, that 
will improve this important legislation. As has already been said, it is regrettable that we need such pervasive 
legislation that places a big imposition on many people and can in some cases unfairly have a negative impact on 
some members of the community. Given the circumstances that we see of the abuse of children, we feel that we 
have no other recourse than to ensure that we have a system that offers the best possible protection to children 
who engage in particular activities, whether they be provided by a company or people for payment or by 
voluntary groups that offer very important programs to children. Many people right across Western Australia put 
a huge effort into providing services and fun and healthy activities for children. Those people all get caught up in 
having to prove that they can work with children. As the member for Kingsley has said, there was certainly a bit 
of resistance early on, because these are well-intentioned, good people who do wonderful things, and perhaps 
some of them saw the requirement for this clearance as a smear against them. I think there is now acceptance of 
this program throughout the community. The previous Labor government ran a huge program to ensure that 
people were educated and brought onside and that we helped them work through all those administrative issues. 
To that extent, the current government is now looking to strengthen the provisions and make them more 
workable. This more streamlined approach needs to be fully commended. I commend the bill to the house. 

MS J.M. FREEMAN (Nollamara) [4.31 pm]: I also wish to add my contribution to the second reading debate. 
I concur with the comments of the member for Balcatta on the Working with Children (Criminal Record 
Checking) Amendment Bill. He has said that although there is some necessity for this bill, it will come at the 
cost of some civil liberties. That is an aspect of this bill to which I will bring some experience as a previous 
representative of workers in the education and childcare systems. 

In thinking about protecting our children, I recall that time-honoured quote: it takes a village to raise a child. The 
member for Balcatta gave an example of some inappropriate behaviour that he saw that concerned him. He acted 
and made people aware of that behaviour. He ensured that if the behaviour was innocent, that would be found 
out, and if it was not innocent, action could be taken. That is a matter that we have to take into account. Making 
someone carry a card will not necessarily do that. Making someone go through a process is an individual blame 
thing. It makes us feel safe that we have made people go through a process so that they can carry a card, but that 
process does not set up a system or control community behaviours, morals and responsibilities to ensure that our 
children are safe. 

I also recognise that the greatest risk to our children is from someone we know and trust. I have certainly faced 
that issue with my child. It is something that parents always worry about with their children. I travelled 
extensively with my son when he was four years of age. That is a pretty critical time to be travelling with such a 
young and vulnerable child. One of the things that I learnt from that process, and have learnt since that time, is 
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that part of that process includes talking to children. That might mean that they lose their innocence, but that is 
part and parcel of the whole process of recognising the sorts of actions and violence perpetrated in our 
community. It is much more widespread now in our community than it ever used to be, and that needs to be 
recognised as well. 

When we consider the working with children criminal record checks, we need to acknowledge that they are 
based on an individual blame and risk-aversion model. We cannot allow childcare institutions, schools, sporting 
clubs and so on to feel safe just because a card has been issued. Basically, it does not matter whether a card has 
been issued; we must put in place risk management structures. As the member for Maylands said, it must be 
managed as a situational risk; it is not simply about screening people. Checks and balances need to be 
emphasised, so that all inappropriate behaviour can be dealt with.  

I have had quite a lot of exposure to the childcare industry and I have always thought that it is of great benefit in 
formalised childcare centres—as opposed to single and casual childcare arrangements—to have structures in 
place so that childcare workers can identify inappropriate behaviour and can make the appropriate reports to the 
relevant people. I think we are at risk of becoming complacent because people have been screened. The minister 
said in her second reading speech that services that work with children must have other child-safe practices such 
as good selection and recruitment practices. I absolutely concur with that. I note also that she said that there had 
been a change so that the police can make the screening unit aware of new relevant charges or convictions. That 
concerns me. People who have been charged could find themselves in a situation in which their capacity to 
continue in their employment is undermined even though they have not been convicted. But that does not mean 
that they should not be monitored or placed in an area without risk. 

Again, I want to outline some of my experience with these issues. One of my early experiences as an industrial 
officer at the Liquor, Hospitality and Miscellaneous Union was with a male childcare worker. As members can 
imagine, it is hard work being a male childcare worker. Lots of people are suspicious about male childcare 
workers. However, it is a fantastic opportunity for children, especially male children, to have different role 
models. An allegation was made against this particular childcare worker by a child who had been in his care 
eight years prior to this. At that stage he was a director of a childcare centre, and he had no day-to-day contact 
with children. He was charged and went through an arduous court procedure during which the allegations were 
withdrawn. The case fell into a big hole because the allegations were completely unsubstantiated. In the 
meantime, this childcare worker’s life, livelihood and family had been destroyed. Frankly, those sorts of 
allegations are contemptible. It concerns me that people who have been charged on unsubstantiated allegations 
may be placed in a similar situation. 

The minister also said in her speech that it is important for the successful implementation of the checking system 
that the application process is as user-friendly as possible. I have had a working with children check. I worked in 
the Department for Communities and I had to go through the process of getting a working with children check. 
Admittedly, I went through that process when the system was first introduced. I hope it is better now than it was 
then, because it was a long, cumbersome and annoying process. There is no criminal record against me at all, 
even though I have stood on a few picket lines at times that may have got me into a bit of trouble! It is my hope 
that the process has been streamlined. We have been talking about red tape; this is an extension of circumstances 
in which people are trying to gain employees quickly. Childcare work is a perfect example. During the boom, 
and now, it is difficult to get unqualified childcare workers and it is even more difficult to get qualified childcare 
workers. If we have a cumbersome process, this will be breached. That is what happens. When people think that 
the legislation cannot reflect the reality of working situations, people will act in breach. It is a bit like helmet 
laws—people work around laws and operate by breach. We do not want laws to operate by breach. We want 
them because they are part and parcel of a systematic process which people believe in and which they feel is 
convenient to go through to ensure that our children and our confidence in the people who work with children 
are protected.  

Although this legislation, and rightly so, should exclude inappropriate people from working with children, we 
also need to know that it will not exclude appropriate people. One of the changes sought relates to class 2 
convictions. I question the parliamentary secretary about this. When a class 2 conviction has nothing to do with a 
child-related issue and has nothing to do with the safety of a child, I cannot see how a person can be denied a 
working with children card. That concerns me. There are situations in which people do silly things at silly times. 
I think our community currently has an issue with alcohol, which fuels some violence in our community that we 
would prefer not to see. Things get out of hand. A person may have a grievous bodily harm conviction but that 
should have no impact in the context of that person’s capacity to work with children. That concerns me. I am a 
member of the delegated legislation committee. I constantly see regulations that try to extend parameters without 
us having the capacity to debate it. Much of how we look at legislation relates to our personal experiences. It 
seems to me that people with low-risk profiles will now be excluded from getting a working with children card. I 
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am happy if the parliamentary secretary says that that is not the case and that it will just be more difficult for a 
person to get a working with children card because of the State Administrative Tribunal’s decision.  

A constituent came to see me. He had been employed as a gardener at a school for a long time. When working 
with children checks came in, his employment was not continued. That was due to an offence; an offence that he 
said was never substantiated. I did not go into it. It was a family-related offence involving his stepdaughter; one 
does not really want to go into those sorts of things. It happened 10 years ago, and his conviction was spent. 
Even though the proper authorities had looked at the offence and said that it was worthy of a spent conviction, he 
lost his ongoing employment in that area. That is a real concern in the way that we look at those people. Often 
that takes a person away from those areas of employment. I understand that a gardener is in contact with and in 
proximity to children, but, again, he is not in direct contact with children. We need to be realistic about some of 
the impacts of this. We need to be balanced in how we deal with it.  

Bills such as this, and the security act that we recently put through, continue to undermine the Spent Convictions 
Act. It begs the question whether we need to debate whether the Spent Convictions Act is still relevant. We 
established an important principle when we established that act some 15 to 20 years ago; that is, when people 
make mistakes, if it is of a minor nature, a person can get that conviction spent. A person cannot get a spent 
conviction for a major issue; we all know that. These are minor issues that can be taken off a person’s record. A 
person is charged and found guilty, pays the fine or community penalty, and then, after a 10-year period, gets a 
clean slate because it is a spent conviction. However, this act continually undermines that principle of spent 
convictions. It also undermines the people who consider spent convictions and know the consequences of 
removing a person’s criminal record. Do we not believe in that principle any longer, because we undermine that 
principle when we include these amendments in legislation? Let us be honest—frankly, we are saying to people, 
“These days, if you make a mistake, you’re stuck with it for life!” That is a real concern to me in any legislation 
of this sort. It is an admirable principle that people have the right to a spent conviction. This legislation should 
not undermine that. If this sort of legislation is about saying that certain crimes are serious enough that someone 
who commits them should not have a working with children card, those sorts of convictions should not be able to 
be spent—it is easy as that. That is how it should be. We cannot continually undermine this very serious and 
important principle of our justice system.  

The constituency that I represent is multicultural. I raise the impact of these sorts of laws on newly arrived 
Australians, humanitarian refugees and non–English speaking Australians. I am frequently told by some 
community members in the electorate of Nollamara that our laws do not take into account differing cultural ways 
to deal with children. I am sure it is the same for the Greek community; I am sure it is the same for the 
Macedonian community; and I am sure it is the same for the Italian community. We have a generation of young 
people from different countries such as Burma and Sri Lanka, or from Africa, who have different ways of 
disciplining children. When they immigrate to Australia, suddenly the message is that getting stuck into children 
because they have misbehaved is not acceptable in our community. Those people come to me and say, “That’s 
wrong. We want to discipline our children. Our children shouldn’t be able to act like this. They shouldn’t be able 
to go out past 10 o’clock at night. We should be able to say when they can and cannot come home.” It is easy 
enough for us to say that they are allowed to discipline their children. I have a 15-year-old child. Sometimes it is 
difficult enough to deal with him in those areas. I am concerned that we consider this legislation and how it 
impacts on multicultural communities. The Director of Public Prosecutions or the police who charge people need 
to take into account cultural differences. Because whatever the charge is, if it comes within the Working with 
Children (Criminal Record Checking) Amendment Bill 2009, it will have a major impact on their ongoing 
employment and ongoing capacity in our community.  

Related to that is the issue of carnal knowledge. If a boy is over 16 years of age and a girl is just under 16 years 
of age, can there be a situation whereby a person will end up with a record because of our concept of carnal 
knowledge in this community? How will that play out under this bill as it relates to the sexual experimentation of 
our young people? Whether or not we agree with it, it is a reality and it is out there. I do not want to get into a 
debate about that aspect. I am trying to deal with the hormonal aspects of my 15-year-old, and, thankfully, it has 
not been too challenging at this point in time. But if that situation arose, how does this bill ensure that that 
person’s future career is not ruined? 

MR A.J. SIMPSON (Darling Range — Parliamentary Secretary) [4.50 pm]: — in reply: I thank members 
opposite for their support of the Working with Children (Criminal Record Checking) Amendment Bill 2009. It is 
a very important piece of legislation to support. As everyone knows, the protection of children is very, very 
important.  

This bill goes a long way to amend a lot of the anomalies in the original legislation. We have basically tightened 
up matters as referred to in the second reading speech; a number of members referred to that area. The member 
for Balcatta rightly pointed out that over 240 000 applications have been processed since 2006. He was also 
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correct when he stated that 150 negative notices had been issued. This bill is about trying to find the best way of 
protecting children in this state.  

This afternoon, the problems of having applications processed have been raised. I am a holder of a working with 
children card through my involvement with exchange students. It is a bit of a tedious process, but when trying to 
streamline that process, checks and measures still have to be incorporated. We have tried to refine the process for 
people who work in our community, such as volunteer sports coaches. Under this amendment bill, people can 
work for five days in a calendar year without having to have an assessment notice, just so that people can step in 
when needed. Universities, colleges and schools can now take care of their own applications for the placement of 
students in work experience to take the burden away from small business owners. We have tried to find a lot of 
ways to make the process easier, but it is one of those processes in which checks and measures have to be in 
place.  

I will now address the issues raised by members. The member for Maylands asked about the funding allocation 
for the extra services that will arise because of this legislation. A lot of the funding allocation required by this 
legislation is already in place, such as advertising funding and educational funding. This legislation just tightens 
the act up a bit more and adds some more checks and measures, and also allows the results of screening in other 
jurisdictions to be known. We needed to add to what was already in place, and, today, the government 
announced an increase of $43 million in funding for child protection this year, so money has been allocated for 
the future. 

Mr J.C. Kobelke: Do you know how much of that will actually go into this checking? 

Mr A.J. SIMPSON: No, I do not, but I can find that out for the member. A lot of the checking resources are 
already there. The second reading speech stated that one of the main reasons for these amendments was to 
strengthen the screening unit so that it will have more power to actually take a card off a person instead of 
waiting for that person to notify the department. The screening unit will now also have the power to carry out 
cross-jurisdictional tests. The actual increase in costs will not be great. 

Mr J.C. Kobelke: I understand that, but I’m asking whether there are additional financial resources for the 
screening unit for computer systems to improve its work? 

Mr A.J. SIMPSON: Yes, there will be, to cover general administration fees and the running of the unit. As the 
screening unit grows, the actual resources needed to run it will be there. We are trying to protect that process and 
give the screening unit more power cross-jurisdictionally. Part of the commonwealth agreement was that 
information would be shared across all states, and interstate visitors will now be able to be processed. Australia 
seems to be getting a lot smaller and we seem to travel between states a lot more. 

The member for Nollamara raised the issue of people from faraway countries coming to Australia and having to 
apply for the card. It is tedious, and I suppose it is hard to address, but I thank the member for raising that very 
good point. We try to embrace new Australians and make them a part of our way of life, and then we seem to put 
obstacles in front of them. It is hard to address that issue, but I will take that on board and raise it with the 
minister.  

I want to talk about trainee teachers who have to apply for a working with children card as part of their training 
process, and then when they apply for a job they have to go through a “fit and proper” test. The two tests are 
quite similar in that they both address the concerns of people who work with children. The “fit and proper” test 
for teachers also looks at things such as fraud, because teachers are involved with the collection of money, and it 
also checks other criminal records. Although the tests are very, very similar, they are not quite the same; 
however, we are working with the Department of Education and the Department of Training and Workforce 
Development to try to find a way to streamline those tests because the review identified that some situations 
exist in which the tests seem to be doing the same things and people are having to go through the same process 
twice. 

A question was asked about class 2 convictions. That is already covered in proposed section 12(8)(d), and it is 
only relevant if the class 2 conviction is relevant to child-related work. People with a class 2 conviction can still 
be issued with a working with children card, as stated in the second reading speech.  

Ms J.M. Freeman: If the offence is not to do with child-related work, can you get a card? 

Mr A.J. SIMPSON: The person will still be able to get the card. 

Ms J.M. Freeman: One of the class 2 offences is obstructing police.  

Mr A.J. SIMPSON: Yes; that is correct. 

Ms J.M. Freeman: Does that mean that if you have a class 2 conviction for obstructing police, you won’t be 
excluded from working with children?  
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Mr A.J. SIMPSON: No, the person will not be excluded because it is not a child-related offence. 

I thank members again for their support and help, and members have identified a number of areas that we have 
tried to tighten up in the legislation. With regard to the issue of the carnal knowledge of a child aged 15 years old 
or 16 years old, unfortunately, under state law, that is an offence. There is not much we can do about that 
because it is already enshrined in state law.  

Ms J.M. Freeman: So if someone who is over 16 years old is found to have had carnal knowledge — 

Mr A.J. SIMPSON: Carnal knowledge is breaking state law. 

Ms J.M. Freeman:  — will that mean that they are excluded from working with children for the rest of their 
working life? 

Mr A.J. SIMPSON: Unless exceptional circumstances can be proved through an appeal to the State 
Administrative Tribunal. 

Ms J.M. Freeman: To SAT? 

Mr A.J. SIMPSON: Yes. Unless exceptional circumstances are found, a card cannot be issued. If the boy is 
over 16 but not 18 and an adult, there may be exceptional circumstances. Time is the best test of anything, and if 
no other offences have happened, that is when exceptional circumstances may come in, so I will not say that it 
could never happen. 

Ms J.M. Freeman: But that would be based on a SAT decision, wouldn’t it? 

Mr A.J. SIMPSON: Yes. There must be exceptional circumstances, and time must have passed as well. Time is 
a great healer, and we all know that the only way we can tell whether anyone who is convicted of any offence 
has reformed is with the passage of time.  

Ms J.M. Freeman: Parliamentary secretary, can you just confirm whether all convictions or all records are 
appellable to SAT for exceptional circumstances, or are class 1 offences not appellable? 

Mr A.J. SIMPSON: No; class 1 offences are not. 

Ms J.M. Freeman: Are they mandatory? 

Mr A.J. SIMPSON: They are mandatory, yes. 

The bill goes a long way to fixing a lot of those problems, but as I have acknowledged today, there are always 
small ones that come along on the side. That is why we have the exceptional circumstances scenario. An appeal 
can be made to SAT for a final decision from the director general or chief executive officer of the Department 
for Child Protection. That is a protection that is in place because that was identified at the start of the review. In 
2006 we did not have to do this, but now we have put a lot of checks and measures in place.  

The bill goes a long way to address a number of issues, and we have fixed up a lot of the problem areas in 
applying for the card, getting an assessment notice, and then withdrawing the application but still being able to 
run around with the assessment notice. Formerly, if a person had been convicted of a class 1 or class 2 offence, 
the department had to wait to be told that circumstances had changed; now the department will be able to take a 
person’s card away. We have tied up those loose ends and tightened up the legislation to make us all feel more 
confident. The most scary thing for any government would be if a person who had been given a working with 
children card did commit an offence against children. That would be our biggest fear. Therefore, we need to do 
everything possible to guard against that. That is why a line has been drawn in the sand, and we cannot cross it.  

I thank members for their input into the bill and their support for the bill. I look forward to this legislation 
moving forward. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr A.J. Simpson (Parliamentary Secretary), and passed. 
 


